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(ii) The owner or operator dem-
onstrates that the monofill is located,
designed and operated so as to assure
that there will be no migration of any
hazardous constituent into ground
water or surface water at any future
time.

(e) In the case of any unit in which
the liner and leachate collection sys-
tem has been installed pursuant to the
requirements of paragraph (a) of this
section and in good faith compliance
with paragraph (a) of this section and
with guidance documents governing
liners and leachate collection systems
under paragraph (a) of this section, no
liner or leachate collection system
which is different from that which was
so installed pursuant to paragraph (a)
of this section will be required for such
unit by the Regional Administrator
when issuing the first permit to such
facility, except that the Regional Ad-
ministrator will not be precluded from
requiring installation of a new liner
when the Regional Administrator has
reason to believe that any liner in-
stalled pursuant to the requirements of
paragraph (a) of this section is leaking.

(f) The owner or operator must de-
sign, construct, operate, and maintain
a run-on control system capable of pre-
venting flow onto the active portion of
the landfill during peak discharge from
at least a 25-year storm.

(g) The owner or operator must de-
sign, construct, operate and maintain a
run-off management system to collect
and control at least the water volume
resulting from a 24-hour, 25-year storm.

(h) Collection and holding facilities
(e.g., tanks or basins) associated with
run-on and run-off control systems
must be emptied or otherwise managed
expeditiously after storms to maintain
design capacity of the system.

(i) The owner or operator of a landfill
containing hazardous waste which is
subject to dispersal by wind must cover
or otherwise manage the landfill so
that wind dispersal of the hazardous
waste is controlled.

[Comment: As required by §265.13, the waste
analysis plan must include analyses needed
to comply with §§265.312, 265.313, and 265.314.
As required by §265.73, the owner or operator
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must place the results of these analyses in
the operating record of the facility.]

[456 FR 33232, May 19, 1980, as amended at 47
FR 32368, July 26, 1982; 50 FR 18374, Apr. 30,
1985. Redesignated from §265.302 at 57 FR
3494, Jan. 29, 1992; 50 FR 28750, July 15, 1985,
as amended at 57 FR 3494, Jan. 29, 1992; 57 FR
30658, July 10, 1992; 71 FR 16911, Apr. 4, 2006;
71 FR 40275, July 14, 2006]

§265.302 Action leakage rate.

(a) The owner or operator of landfill
units subject to §265.301(a) must sub-
mit a proposed action leakage rate to
the Regional Administrator when sub-
mitting the notice required under
§265.301(b). Within 60 days of receipt of
the notification, the Regional Adminis-
trator will: Establish an action leakage
rate, either as proposed by the owner
or operator or modified using the cri-
teria in this section; or extend the re-
view period for up to 30 days. If no ac-
tion is taken by the Regional Adminis-
trator before the original 60 or ex-
tended 90 day review periods, the ac-
tion leakage rate will be approved as
proposed by the owner or operator.

(b) The Regional Administrator shall
approve an action leakage rate for land
fill units subject to §265.301(a). The ac-
tion leakage rate is the maximum de-
sign flow rate that the leak detection
system (LDS) can remove without the
fluid head on the bottom liner exceed-
ing 1 foot. The action leakage rate
must include an adequate safety mar-
gin to allow for uncertainties in the de-
sign (e.g., slope, hydraulic conduc-
tivity, thickness of drainage material),
construction, operation, and location
of the LLDS, waste and leachate charac-
teristics, likelihood and amounts of
other sources of liquids in the LDS,
and proposed response actions (e.g., the
action leakage rate must consider de-
creases in the flow capacity of the sys-
tem over time resulting from siltation
and clogging, rib layover and creep of
synthetic components of the system,
overburden pressures, etc.).

(c) To determine if the action leak-
age rate has been exceeded, the owner
or operator must convert the weekly or
monthly flow rate from the monitoring
data obtained under §265.304 to an aver-
age daily flow rate (gallons per acre
per day) for each sump. Unless the Re-
gional Administrator approves a dif-
ferent calculation, the average daily
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flow rate for each sump must be cal-
culated weekly during the active life
and closure period, and monthly during
the post-closure care period when
monthly monitoring is required under
§265.304(b).

[67 FR 3494, Jan. 29, 1992, as amended at 71
FR 40276, July 14, 2006]

§265.303 Response actions.

(a) The owner or operator of landfill
units subject to §265.301(a) must de-
velop and keep on site until closure of
the facility a response action plan. The
response action plan must set forth the
actions to be taken if the action leak-
age rate has been exceeded. At a min-
imum, the response action plan must
describe the actions specified in para-
graph (b) of this section.

(b) If the flow rate into the leak de-
tection system exceeds the action leak-
age rate for any sump, the owner or op-
erator must:

(1) Notify the Regional Adminis-
trator in writing of the exceedance
within 7 days of the determination;

(2) Submit a preliminary written as-
sessment to the Regional Adminis-
trator within 14 days of the determina-
tion, as to the amount of liquids, likely
sources of liquids, possible location,
size, and cause of any leaks, and short-
term actions taken and planned;

(3) Determine to the extent prac-
ticable the location, size, and cause of
any leak;

(4) Determine whether waste receipt
should cease or be curtailed, whether
any waste should be removed from the
unit for inspection, repairs, or con-
trols, and whether or not the unit
should be closed;

(5) Determine any other short-term
and longer-term actions to be taken to
mitigate or stop any leaks; and

(6) Within 30 days after the notifica-
tion that the action leakage rate has
been exceeded, submit to the Regional
Administrator the results of the anal-
yses specified in paragraphs (b)(3), (4),
and (b) of this section, the results of ac-
tions taken, and actions planned.
Monthly thereafter, as long as the flow
rate in the leak detection system ex-
ceeds the action leakage rate, the
owner or operator must submit to the
Regional Administrator a report sum-
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marizing the results of any remedial
actions taken and actions planned.

(c) To make the leak and/or remedi-
ation determinations in paragraphs
(0)(3), (4), and (5) of this section, the
owner or operator must:

(1)(i) Assess the source of liquids and
amounts of liquids by source,

(ii) Conduct a fingerprint, hazardous
constituent, or other analyses of the
liquids in the leak detection system to
identify the source of liquids and pos-
sible location of any leaks, and the
hazard and mobility of the liquid; and

(iii) Assess the seriousness of any
leaks in terms of potential for escaping
into the environment; or

(2) Document why such assessments
are not needed.

[67 FR 3494, Jan. 29, 1992, as amended at 71
FR 16912, Apr. 4, 2006; 71 FR 40276, July 14,
2006]

§265.304 Monitoring and inspection.

(a) An owner or operator required to
have a leak detection system under
§265.301(a) must record the amount of
liquids removed from each leak detec-
tion system sump at least once each
week during the active life and closure
period.

(b) After the final cover is installed,
the amount of liquids removed from
each leak detection system sump must
be recorded at least monthly. If the lig-
uid level in the sump stays below the
pump operating level for two consecu-
tive months, the amount of liquids in
the sumps must be recorded at least
quarterly. If the liquid level in the
sump stays below the pump operating
level for two consecutive quarters, the
amount of liquids in the sumps must be
recorded at least semi-annually. If at
any time during the post-closure care
period the pump operating level is ex-
ceeded at units on quarterly or semi-
annual recording schedules, the owner
or operator must return to monthly re-
cording of amounts of liquids removed
from each sump until the liquid level
again stays below the pump operating
level for two consecutive months.

(c) “Pump operating level” is a liquid
level proposed by the owner or operator
and approved by the Regional Adminis-
trator based on pump activation level,
sump dimensions, and level that avoids
backup into the drainage layer and
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